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STATEMENT OF THE ISSUES PRESENTED | 


The issues presented, as stipulated by the parties in the pre-hearing 
conference stipulation, are set forth at pp. 1-2, of the petitioner’s brief. 


In accordance with Rule 8(d) of the General Rules of this Court 
the Board states that this case has not previously been before the Court. 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of Local Union No. 
98. of the Sheet Metal Workers’ International Association (hereafter re- 
ferred to as the “Union”) and its agents, Malcolm Hamilton and Lincoln 
Baird, to review and set aside, and on cross-application by the National 
Labor Relations Board to enforce, an order of the Board issued on Janu- 
ary 14, 1969. The Board’s decision and order (A. 121-128)" are reported 
at 174 NLRB No. 22. This Court has jurisdiction of the proceedings un- 
der Section 10(e) and (f) of the National Labor Relations Act, as amended 
(61 Stat. 73, 136, Stat. 519, 29 U.S.C., Secs. 151, et seq.) 


I. THE BOARD’S FINDINGS OF FACT 


Briefly, the Board found that the Union violated Section &(e) of the 
Act by maintaining, enforcing, or giving effect to Article II, Section 2 and 
Article VIII, Section 3 of an agreement entered into by the Union and the 
Sheet Metal’ Contractors of Southern Ohio, where the aforementioned sec- 
tions were not intended to preserve the work or work standards of the 
bargaining unit employees, but, rather, to attain secondary objectives out- 
side the unit.2 The Board also found that the Union violated Section 
&(bX4\i) and (iB) of the Act by inducing and encouraging employees, 
and by threatening and coercing employers, with an object of inducing 


1 «4» references are to the printed Appendix. Where a semicolon appears in a list 
of references, those numbers preceding it are to the Board’s findings and those follow- 
ing it are to supporting evidence. 


2 The Board did not adopt the Trial Examiner’s finding that Article VIII, Section 2 
of the agreement was violative of Section 8(€) of the Act as the complaint did not al- 
lege any violation based on this provision in the contract (A. 122, n. 2). 


certain sheet metal contractors — Standard Sheet Metal, Inc. and csi Veach, 
Inc. — to cease doing business with the Cincinnati Sheet Metal & Roofing 
Co. (Ajax) and Buckeye Furnace and Fittings Co. The facts upon which 
these findings are based are summarized below. 


A. Background | 


The Union has approximately 1,700 members, and its territorial juris- 
diction stretches over 50 counties in Southeastern Ohio and Kentucky (A. 98; 

, 12). Generally, the Union would negotiate collective bargaining agree- 
ments with multi-employer associations of sheet metal contractors (A. 98; 
81-82). All contracts negotiated by the Union and its sister locals of 
the Sheet Metal Workers’ International Association contained, as a nucleus, 
what is referred to as the Standard Form of Union agreement. Various ad- 
denda would then be added to the Standard Agreement to meet the parti- 
cular needs of the different areas involved. At the time of the hearing in 
this case the Union had 5 different forms of addenda in contracts with 
about 80 employers (A. 98-99; 81-82, 83-84, 88-89). 


The International’s Standard Form of Union Agreement provided, inter 
alia, as follows (A. 97; 89-90): 


ARTICLE II 


Section 2. Subject to other applicable provisions of 
this Agreement, the Employer agrees that when subcon- 
tracting for prefabrication of materials covered herein, 
such prefabrication shall be subcontracted to fabri- 
cators who pay their employees engaged in such fabri- 
cation not less than the prevailing wage of comparable 
sheet metal fabrication, as established under provisions 
of this agreement. 


ARTICLE VIII 


Section 3. Notwithstanding the provisions of Section 
> of this Article and Section 2 of Article I, the follow- 
ing items may be manufactured for sale to the trade or 
purchased at the rates specified below: 


4. High pressure pipe and fittings (local building 
and construction wage rates) 
Ventilators (production wage rates) 
Louvers (production wage rates) 
Automatic dampers (production wage rates) 


Radiator and air conditioning unit enclosures 
(production wage rates) 


Fabricated pipe and fittings for residential 
installations only (production wage rates) 


Mixing (attenuation) boxes (production wage 
rates) 


Plastic skylights (production wage rates) 
Kitchen equipment (industrial rates) 


Air diffusers, grilles, registers (production 
wage rates) 


Sound attenuators (traps) (production wage 
rates) 


B. The Union’s Enforcement of the Standard Agreement 


Standard Sheet Metal as a member of the Sheet Metal Contractors of 
Southern ‘Ohio was a signatory to a multi-employer contract with the 


Union (A. 98; 39, 45, 89-91). On April 7, 1967, James Allen, Ae 
member employed by Standard as a job foreman, was installing round pipe 
and adjustable elbows at a construction project located in the Welfare 
Building in Portsmouth, Ohio, when he was visited by Malcolm Hamilton, 
the Union Business Representative for that area. Hamilton inquired “what 
[Allen] was . . . doing using non-union pipe on the job,” and told Allen 
that the 24 or 30-gauge round pipe and the adjustable elbows that, he was 
working with could not be installed. Allen apologized that he was, unaware 
that the materials he was using were “non-union,” and was then advised by 
Hamilton that Standard “would either have to get the right materials on 
the job” or the Union employees would be removed. Allen suggested that 
Hamilton speak to Carl Newman, Standard’s treasurer, and “get that 
straightened out” (A. 99-100; 32-34, 35-37, 38). | 


Shortly thereafter, Hamilton met Newman and informed him that he 
“would have to obtain the correct materials.” Hamilton explained that the 
adjustable elbows and round pipe that Standard was using were “manu- 
factured by a production union instead of a. . . construction union”;* 
that the employees would be fined if they installed such materials; and 


3 Although the contract in evidence as G.C. Exh. 2 was signed on June 1, 1967, it 
is clear that this contract was merely a renewal of earlier agreements between Standard 
and the Union dating back to the time Standard was founded (A. 45). 


4 Apparently, the Sheet Metal Workers’ International Association represents employees 
in different branches of the sheet metal trade. Employees working for contractors on 
construction projects — whether in the field or at the contractor’s home shop |— are 
represented by construction locals and paid “construction rates.” Other employees 
work for manufacturers of sheet metal supplies and equipment who are not involved 
in actual construction, but who sell their products to construction contractors.| Em- 
ployees of such manufacturers are members of production locals and are paid Hpro- 
duction rates.” In addition, some large contractors, who employ members of construct- 


ion locals, apparently also fabricate supplies and equipment not only for their jown use 
(cont’d) 


that if the improper materials were installed, they would then have to be 
taken out and replaced (A. 99-100; 39-41).5 After Hamilton’s visit, Allen 
and his assistant stopped installing the round pipe and adjustable elbows 
they had been using. and began doing other work in another part of the 
building The offending material was removed from the jobsite, and new 
material was subsequently received (A. 100; 34, 36-37). 


Later that same day, Standard’s General Manager, Herman Raynard, 
wrote the Union inviting it to place an order for acceptable round pipe and 
elbows “with an approved wholesale manufacturer” (A. 100; 94, 50-51). 
The Union did not reply to this letter, and Raynard, therefore, telephoned 
Lincoln Baird, the Business Manager for the Union, to obtain further in- 
formation as to where Standard could purchase these materials from a sup 
plier acceptable to the Union. Baird told Raynard that he did not an- 
swer Raynard’s letter because he was not in the business of buying m2 
terials for contractors and that Standard would have to secure its own 
supplies. Baird, however, advised Raynard that he might learn the name 
of an acceptable supplier from the International’s “Green [Blue] Book,” 
and gave Raynard the names of several possible suppliers, one located in 
Peoria, one in Cleveland, and the closest one, United Sheet Metal, in 
Columbus, Ohio (A. 100-101; 52, 79). 


—_—_—— 


4 (cont’d) but also for sale to other contractors (A. 30). The Standard Agreement 
required, under Article Il, Section 2, that supplies and equipment, unless otherwise 
specified under Article VIII, Section 3, be purchased from contractors who paid their 
employees the equivalent construction rate. Although construction rates in different 
areas varied to some extent, it seems clear that they were generally higher than pro- 
duction rates. There is no record evidence, however, as to the precise difference be- 
tween these two general wage classifications (A. 100; 14-15). 


5 The unacceptable materials had been manufactured by cither Lenox or Buckeye, 
suppliers who evidently did not pay the “construction rate” (A. 100; 50, 40). 


As was generally the case with other contractors who did not operate 
“production shops,”® Standard always purchased adjustable elbows. It did 
not have the equipment necessary to fabricate such elbows, and its project 
foreman, Allen, a journeyman sheet metal worker, had never made one or 
seen one made in a shop. Standard also purchased prefabricated ‘round 
pipe, unless a “special”’ or “short” piece was required which it either found 
inconvenient or impossible to purchase, and it did not have the equipment 
required to make pipe over three feet long. Similarly, Standard did not 
normally fabricate any of the items listed (supra, p. 4) in Article: 
Section 3 of the Standard Agreement (A. 104-105, 109; 35, 37-38, 43-45, 
46-47, 49, 52-55). | 


On August 7, exactly 4 months after Hamilton’s first Visit, he ap- 
peared at another Standard construction site, a car wash located in Ports- 
mouth, Ohio, and “pulled” John McCoy, a union apprentice, off the job. 
Hamilton then went to the fabricating shop which Standard had erected at 
the jobsite, and told Newman that McCoy could not install the elbows 
which Standard was using because they “were not under the [proper] 
label.” Newman explained that Standard was out of 10-inch elbows made 
by United Sheet Metal, and received permission from Hamilton to install 
the elbows he was using temporarily on the condition that they would be 
replaced “[w]ith union label elbows when they came in” (A. 103; 41-42, 
47-48). 


On August 10, Hamilton wrote Standard’s General Manager, Raynard, 
the following letter (A. 103; 93): 


© That is, shops of large contractors manufacturing sheet metal supplies and equip- 
ment both for their own use and for sale to other smaller contractors (see supra, 
p. 5, n. 4). 


z ¥ 


I stopped in your office yesterday and since, you were 
out I talked with Cari (Newman), I stopped the ap- 
prentice from installing non-union ells on the wash job. 


If you will remember I have asked you to comply with 
the Standard Form of Union Agreement before. This 
is the last time I will call this to your attention. Faik 
ure to comply the next time will result in charges be- 
ing filed. 


Like Standard, C. S. Veach, Inc., was a party to a collective bargain- 
ing agreement with the Union. In February 1967, at the start of a con- 
struction project at 2 Ralston Purina plant in Wellston, Ohio, L.K. Scruggs, 
who was in charge of the project for Veach, negotiated with the Union 
concerning the assignment of sheet metal workers to the job, and was told 
by a Union Business Representative that men would be sent and would 
bring a “contract . - - for [Scruggs] to sign.” Several days later, the Union 
sent Scruggs an agreement containing the addendum for the Portsmouth 
area and Scruggs signed it (A. 98, 101; 12-14, 26). 


Sometime later, perhaps in early June, Scruggs had ordered round pipe 
and adjustable elbows manufactured by Ajax (the charging party before the 
Board), whose employees were members of Local 183, a Sheet Metal Work- 
ers production local. When the pipe and elbows arrived, Dick Neely, the 
Union Steward on the project, told Scruggs that this material could not be 
used because “it was not made by the Sheet Metal Workers in that area 
under their wage scale.” Scruggs then asked Neely to check and make 
sure that the materials received could not be installed (A. 101-102; 17-19). 


Shortly afterward, Scruggs telephoned the Union, and was told by 
Business Agent Baird that the materials received by -Veach were manu- 
factured by a production local and could not be used. About a week 


later, Union Representative Hamilton came to the jobsite to speak with 
Scruggs about the matter, and Scruggs showed him a letter stating that 
the manufacturer of the materials in question was employing members of 
the Sheet Metal Workers International. Hamilton telephoned to check 
with the Union, and then informed Scruggs that the Union’s members 
could “definitely” not install such materials. At this point, Scruggs pro- 
ceeded to order pipe and elbows from an acceptable supplier, United Sheet 
Metal. and he had the “Ajax” supplies retumed. As a result of this ex- 
change, the installation of pipe on the project was delayed from 2 to 3 
weeks (A. 102; 22-23, 19-21, 24). 


As did Standard, Veach purchased round pipe and adjustable elbows, 
and did not have the equipment needed to make these items except for 


short joints of pipe 3 feet or less. Veach also did not fabricate any of 
the items listed in Article VIII, Section 3 of the Standard a (A. 
104, 109-110; 16, 24-27). 


Il. THE BOARD’S CONCLUSIONS AND ORDER 


Upon the foregoing facts, the Board found that the Union violated 
Section 8(e) of the Act by maintaining, enforcing, or giving effect to Arti- 
cle II, Section 2 and Article VIII, Section 3 of an agreement entered into 
by the Union and the Sheet Metal Contractors of Southern Ohio. The 
Board also found that the Union violated Section 8(b)(4)(i) and (iB) of 
the Act by inducing and encouraging employees, and by threatening and 
coercing employers, in both cases with an object of inducing sheet metal 
contractors Standard and Veach to cease doing business with other em- 
ployers who did not meet the requirements of Article II, Section 2 and 
Article VIII, Section 3 of the Standard Agreement (A. ia | 


10 


The Board’s order requires the Union to cease and desist from the 
unlawful practices found. and from any similar violations directed against 
Standard and Veach or other contractors or their employees. Affirmatively, 
the Union is required to notify contractors that the Union will not main- 
tain or insist upon compliance with the provisions of the Standard Agree- 
ment found violative of the Act or any similar provisions. The Union is 
further required to post appropriate notices, and to mail such notices to 
the Regional Director for forwarding to the Sheet Metal Contractors As- 
sociation of Southern Ohio and its employee-members, who may post such 
notices if they so desire (A. 125-127). 


ARGUMENT 


SUBSTANTIAL EVIDENCE ON THE RECORD AS A WHOLE 

SUPPORTS THE BOARD’S FINDING THAT THE UNION VIO- 

LATED SECTION &(bX4Xi) AND (iiXB) AND SECTION &e) 

OF THE ACT 

Section &(bX4) of the Act forbids a union “(i) . - . to induce or en- 

courage any individual employed by any person engaged in commerce .. - 
to engage in . . - a refusal in the course of his employment to use . . . OF 
otherwise handle or work on any goods [or] materials or to perform any 
services; or (ii) to threaten, coerce, Or restrain any person engaged in com- 
merce, where in either case an object thereof is ... . (B) forcing or re- 


quiring any person . . - to cease doing business with any other person.” 


Section &e) of the Act forbids a union and an employer “to enter 


into any contract . . - whereby such employer . . . agrees to cease or re- 


frain from handling, using . . . , or otherwise dealing in any of the pro- 


” 


ducts of any other employer ..-- 


1] 


In spite of the rather broad range of conduct prohibited by a literal 


reading of the language of these sections, it is settled that they are di- 
rected only at secondary activity and reflect “the dual Congressional ob- 
jectives of preserving the right of labor organizations to bring pressure to 
bear on offending employers in primary disputes and of shielding unoffend- 
ing employers and others from pressures in controversies not their own.” 
N.L.R.B. v. Denver Building and Construction Trades Council, 341 US. 
675, 692 (1951); Local 761, International Union of Electrical Workers v. 
N.L.R.B., 366 U.S. 667, 672 (1961); National Woodwork Manufacturers 
Assn. v. N.L.R.B., 386 U.S. 612, 620 (1967). 


As the Supreme Court explained in National Woodwork, “Strongly 
held opposing views have invariably marked controversy over labor’s use 
of the boycott to further its aims by involving an employer in disputes 
not his own. But congressional action to deal with such conduct has 
stopped short of proscribing identical activity having the object of pres- 
suring the employer for agreements regulating relations between him and 
his own employees” (386 U.S. at 620). 


It is this dichotomy between primary and secondary activity which 
provides the central issue in this case. As shown in the Statement,} supra, 
pp. 4-5, 8, Article II, Section 2, and Article VIII, Section 3, of the 
Standard Agreement were contained in the Union’s separate agreements with 
employers Standard and Veach. These provisions prohibited Standard and 
Veach from purchasing materials and supplies from manufacturers who paid 
their employees less than the rates specified in the agreement. Under Arti- 
cle II, Section 2, contracts for the purchase of materials fabricated away 
from the job site were to be let only to employers who paid “the prevail- 
ing wage for comparable sheet metal fabrication” as established in the Agree- 
ment. Article VIII, Section 3 provided for exceptions to this rule for the 


12 


purchase of the items listed therein. Plainly. these provisions forbidding 
the signatory employers from purchasing supplies from certain other em- 
ployers are prohibited by the literal language of Section 8(e) of the Act. 


In enforcing these provisions, Union Representative Hamilton prevented 
employee Allen and his assistant — both Union members — from installing 
round pipe and adjustable elbows, warning them that they would be re- 
moved from the job unless they obtained the “right materials” to work 
with. Several months later, Hamilton actually removed Union apprentice 
McCoy because McCoy was installing “non-union” adjustable elbows (su- 
pra, p. 7). 


Hamilton also directly informed employers Standard and Veach that 
the Union demanded compliance with the contract. For example, Hamilton 
told Standard’s Secretary-Treasurer, Newman, that the elbows and pipe 
Standard ‘was installing were not permitted under the contract because they 
were manufactured by a Sheet Metal “production” instead of a “construct- 
ion” local which paid the higher “construction” wage scale (supra, p. 5, 
n. 4); that Standard would have to “obtain the right materials for the 
job”: that materials which did not meet the requirements of the Standard 
Agreement would have to be removed if installed; and that Union mem- 
bers would not be permitted to install such materials and would be fined 
if they did (supra, pp- 5-6). When Hamilton again caught Standard using 
materials which did not meet these requirements, he wrote Standard’s Pre- 
sident, Raynard, reminding him that Standard has been asked “to comply 
with the! Standard Form of Union Agreement before” and that “‘[f] ailure 
to comply the next time will result in charges being filed.” Veach’s Me- 
chanical ‘Superintendent, Scruggs, was similarly informed by Hamilton and 


Union Representative Baird that he could not use round pipe and adjustable ~ 


elbows unless these materials were manufactured by a construction local 


(supra, pp. 8-9). 
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In view of this record evidence, it is scarcely open to dispute that in 
enforcing Article II, Section 2, and Article VIII, Section 3, of the Stand- 
ard Agreement the Union induced employees Allen and McCoy to tefuse 
in the course of their employment to handle certain materials (as pro- 
scribed by subsection (i) of Section 8(b)(4)(B)) and threatened employers 
Standard and Veach (as proscribed by subsection (ii), and that the Union 
was pursuing an object proscribed by the literal terms of that Section and 
Section 8(e): the termination of the business relationships between Stand- 
ard and Veach and manufacturers who were producing materials under con- 


ditions other than those specified by the Union’s contract. 


The Union asserts, however, that its conduct was exempted from the 
purview of Sections 8(e) and 8(b)(4)(B) because its actions in entering into 
and enforcing Article II, Section 2 and Article VIII, Section 3 were in- 
tended to secure only primary objectives. Although the terminology used 
to distinguish primary and secondary conduct has varied slightly, the im- 
portant delineating factor has been whether the Union’s conduct was di- 
rected against an employer in order to benefit his employees, or whether 
the tactical ends which the union sought lay outside the bargaining unit. 
The former is generally considered to be permissible primary conduct, the 
latter secondary. See Orange Belt District Council of Painters No. 48 v. 
N.L.R.B., 117 U.S. App. D.C. 233, 237, 328 F.2d 534, 538 (1964); ana 
cases there cited; Lewis v. N.L.R.B., 122 U.S. App. D.C. 18, 18-19, 350 
F.2d 801, 801-802 (1965). As the Supreme Court stated in National Wood- 
work v. N.L.R.B., supra, “The touchstone is whether the agreement or its 
maintenance is addressed to the labor relations of the contracting employer 
vis-a-vis his own employees ” (386 US. at 645), in a legitimate attempt to 
prevent “encroachments on the . . . [unit] work of the contract unit 

| 
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employees” (id. at 617-618).? This requires consideration of both the 
scope of the primary unit and whether the Union’s activities were intended 


to benefit the employees within the primary unit. 


The Union contends (Br. 19) that the Board erred in this case by 
finding that Standard and Veach constituted separate primary units, and 
argues that the appropriate primary units here should include “every em- 
ployer and all of the employees within the contractual unit.” In other 
words, the Union apparently contends that all of the employees who signed 
a separate Union agreement — that is the Standard Form of Union Agree- 
ment plus a specific addenda — constituted a single bargaining unit, and the 
Union’s attempts to preserve and protect work within that unit constitute 
primary activity. Although a primary dispute is one which would normally 
involve, as'the Supreme Court pointed out in National Woodwork, an “em- 
ployer vis-c-vis his own employees,” the Board has recognized that where a 
group of employers are bargaining as a multiemployer unit, all the em- 
ployees within that unit may have a common primary interest. On the 
other hand’, both the Board and this Court have regarded as secondary, rather 


7 Notwithstanding this test, the Supreme Court in National Woodwork left open the 
question of whether a union effort to acquire new work by forcing a boycott of sup- 
pliers or subcontractors would be treated the same as an attempt to preserve traditional 
unit work, and whether work acquisition objectives would be considered primary under 
Section &{e) of the Act. (386 US. at 630-631). See also, American Boiler Mfgrs. As- 
sn, v. N.L.RB., 404 F.2d 547, 552 (C.A. 8, 1968). See, however, Milk Wagon Drivers 
Local 603 (Drive-Thru Dairy), 145 N.L.R.B. 445 (1963); Teamsters Local 282 (Precon 
Trucking Corp.), 139 NLRB 1077, 1088 (1962). And compare, Meat and Highway 
Drivers, Local Union No. 710, I.B.T. v. N.L-R.B., 118 U.S. App. D.C. 287, 291, 335 
F.2d 709, 713 (1964). The Union contends that this issue is raised here because the 
unit employees were capable of fabricating the purchased materials (Br. 16-21, 26- 
29). However, assuming this capability, it is immaterial here. As we show infra, the 
Union was improperly seeking to safeguard the work opportunities of employees out- 
side the primary unit. 
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than primary, conduct intended to benefit the general membership of a 
local union, or the efforts of a local union to benefit a sister local dr the 
entire membership of its parent International. Meat & Highway Drivers, 
Local Union No. 710, IBT v. N.L.R.B., 118 U.S. App. D.C. 287, 294, 335 
F.2d 709, 716 (1964), citing Orange Belt District Council of Painters No. 
48 v. N.L.R.B., supra, 117 U.S. App. D.C. at 237; n. 10, 328 F.2d at 538, 
n. 10; Retail Clerks International Assn., Local Union No. 1288, 163 NLRB 


No. 112, 64 LRRM 1433, 1436 (1967), reversed on other grounds, 129 
U.S. App. D.C. 92, 390 F.2d 858 (1968); International Union, U.M.W., 
165 NLRB No. 49, slip op. p. 2-4, 65 LRRM 1324, 1325-1326 (1967); 
Ohio Valley Carpenters District Council, 136 NLRB 977, 986-987 (1962). 
And see also N.L.R.B. v. Local 217, United Assn. of Journeymen, 361 
F.2d 160, 162 (C.A. 1, 1966), and those cases cited at p. 19, infra, Cf. 
Lewis v, N.L.R.B., supra, 122 U.S. App. D.C. at 19-20, 350 F.2d at 802- 


803.8 


8 We respectfully submit that N.L.R.B. v. Local Union No. 28, Sheet Metal Workers’ 
International Assn., 380 F.2d 827 (C.A. 2, 1967), relied upon by the Union (Br, 23), 
was incorrectly decided and should not be followed by this Court. The court in Local 
28 regarded the union in that case as having no dispute with the out-of-town suppli 
which was the object of its boycott, because the union did not intend to eta 
supplier’s employees (already organized by a sister local), nor “seek . . . improvement 
in the working conditions of those employees” (Id. at 831). As the Supreme Court 
explained, however, in National Woodwork, Supra, at 386 U.S. at 645. “There need not 
be an actual dispute with the boycotted employer . . . for the activity to fall within 
this [secondary] category, so long as the tactical object of the agreement and its| main- 
tenance is that employer, or benefits other than the boycotting employees . . . of the 
primary employer thus making the agreement or boycott secondary in its aim.” See 
also, N.L.R.B. v. Denver Bldg. & Construction Trades Council, supra, 341 US. at’ 688- 
689; International Brotherhood of Electrical Workers, Local S01 y. N.LR.B., 341) US. 
694, 699-700. (1951). In Local 28, the union boycotted out-of-town suppliers who 
were competing with members of the boycotting union and whom it was seeking to 
protect. The union’s conduct in Local 28, therefore, was almost identical to that found 
unlawful by the Supreme Court in Allen Bradley Co. v. Local 3, U.E.W., 325 U.S. 797 

(cont'd) 
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In the present case, Veach became a party to the contract which the 
Union had negotiated with a group of employers in the Portsmouth area. 
Standard signed a Union contract negotiated by the Southern Ohio Con- 
tractors Association, a multiemployer bargaining group. Those contracts 
and the boycott effectuated under them were not intended to preserve 
work opportunities within the contractual units involved here. 


Thus, as shown, supra.pp.7,4, neither Standard nor Veach ever fabri- 
cated adjustable elbows and only fabricated round pipe if a “short” or 
odd piece were required which was impossible or impractical to purchase. 
In fact, both these employers did not have the equipment necessary to 
make adjustable elbows and could only make round pipe up to 3 feet 
Jong. Although Union Business Representative Hamilton testified that 
Veach could have purchased a “beading machine” (A. 110; 68), it is ap- 
parent that adjustable elbows were not generally made in the sheet metal 
trade by using such simple hand equipment, but were instead mass pro- 
duced at the rate of several hundred an hour with the aid of large auto- 
mated machines (A. 72-73, 60, 28, 30). Small contractors such as Stand- 
ard and Veach were obviously incapable of utilizing the mass production 
techniques described above, and the availability of such materials made it un- 
economical to produce adjustable elbows by hand. Thus, Hamilton testified 
that it would cost approximately $2.50 per adjustable elbow if they were fabri- 
cated by hand, whereas machine made elbows could be fabricated in a pro- 
duction shop for about a third of this price (A. 71-73). Moreover, Standard 


8 (cont’d) (1945), and which it labelled as secondary in National Woodwork, supra, 386 
US. at 628-630. The employers subject to the union’s pressure found themselves in the 
classic position of neutral employers who could do nothing vis-a-vis their own employees 
to satisfy the union’s demands, and could reach accord only by terminating their busi- 
ness relationship with another employer. See, Local No. 636, Plumbers v. N.L.R.B., 
108 U.S. App. D.C. 24, 30, 278 F.2d 858, 864 (1960). 
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and Veach would have had diffi iculty hiring a sheet metal worker with the 
skills and experience to make adjustable elbows; Standard’s job foreman, 
for example, had never seen one made in a shop (A. 23-24). Furthermore, 
the Union’s recognition that such fabrication could not take place within 
Standard and Veach’s bargaining groups is demonstrated by the Union’ s 
admonition that the closest acceptable suppliers consisted of Union signa 
tories in Cleveland, Columbus, and Peoria, who were in different bargain 
ing units. 
| 

In short, since Article II, Section 2, contemplated that Standard and 
Veach would purchase elbows from employers in other bargaining units, 
and since it was obviously economical for them to do so, this provision 
was not designed to encourage Standard and Veach to obtain such materi 
als fabricated within their contractual units, but to purchase them at con- 
struction rates from Union approved sources. 


As for the items listed in Article VIII, Section 3, the record is Year 
that both Standard and Veach rarely fabricated any of these items (supra, 
pp. 4, 9). Moreover, the fact that the listed items could be purchased at “pro- 
duction” or “industrial rates” rather than the higher “construction” rate, 
makes it evident that such items were not generally fabricated by Bs con- 
tractors involved here, who were using construction labor. 


Under these circumstances, where the employers involved did not fabri- 


cate round pipe, adjustable elbows, or the items listed in Article VIII, 


tion 3; where they did not have the equipment — and in some cases | 
skilled employees — necessary to make all of these materials: and, where 
it would generally have been uneconomical for them to do SO, it is dif 
ficult to discern how the Union’s blanket attempt to limit the suppliers 
from whom such materials could be purchased was related to the protec- 
tion of the jobs or opportunities of employees within the bargaining unit. 


18 


The fabrication in question was certainly not “fairly claimable” unit work 
(See. Meat & Highway Drivers. Local Union No. 710, I.B.T. ¥. N.L.R.B., 
supra, 118 U.S. App. D.C. at 291, 292, 335 F.2d at 713-714; N.L.R.B. v. 
Carpenters District Council of Kansas City, 398 F.2d 11, 13-14 (CA. 8, 
1968): International Assn. of Heat & Frost Insulators, 139 NLRB 688, 701 
(1962)), nor was it “germane to the economic integrity of the principal 
work unit” (Lewis v. N.L.R.B., supra, 122 U.S. App. D.C. at 18-19, 350 
F.2d at 801-802: Orange Belt District Council of Painters No. 48 v. N.L.R.B., 
supra, 117 U.S. App. D.C. at 237, 328 F.2d at 538: District No. 9, LA.M. 
v. NLRB. 114 U.S. App. D.C. 287, 290, 315 F.2d 33, 36 (1962). It is 
therefore apparent that the motivation for the Union’s attempt to restrict the 
purchase of materials by Standard and Veach in accordance with the Stand- 
ard Agreement was not concemed with the improvement of the job op- 


portunities of the employees of these employers, and that, consequently, 


the reasons for the Union’s boycott must have resided elsewhere. 


The record reveals that the Union’s boycott was indeed * ‘being used 
tactically, with an eye to its effect on conditions elsewhere’” (National 
Woodwork v. N.L.R.B., supra, 386 U.S. at 629), and that its activity was 
designed to assist its members and members of its sister construction and 
production locals who were engaged in the production of prefabricated ma- 
terials for the sheet metal trade. Although Article Il, Section 2 was writ- 
ten as a so-called “union standards” clause — allowing the employer to 
purchase or sub-contract to firms both union and non-union so long as 
these firms paid the wage rate that the union had set as a minimum — it 
is clear that the Union, by its own admission, was actually enforcing these 
clauses against Standard and Veach, and other signatory employers, so as 
to preclude them from purchasing from manufacturers who did not em- 
ploy members of the Sheet Metal Workers International. Union representa 


tives Hamilton and Denver Monroe testified that employers were forbidden 
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under the contract to purchase materials from non-union shops,? and signi- 
ficantly, when Hamilton visited Veach’s job site, he stated that he checked 
up the name of the manufacturer in the Union’s “Blue Book” (A. 102; 59, 
74) to determine whether or not they employed members of “constriction 
Locals” represented by the International. | 


| 
Thus, it is clear the Union was not only interested in the wages paid 
to the employees of the manufacturers from whom Standard and Veach 
purchased, but also their Union affiliation. The manufacturer was required 
under the Union’s enforcement of Article II, Section 2, to employ only 
members of “construction locals” of the Sheet Metal Workers International, 
and not just required to maintain minimum wage standards. Such a con- 
cern with the union affiliation of the suppliers employees has traditionally 
been regarded as strong evidence that the object of a union boycott was 
intended to protect the supplier’s employees from outside competition, and 
not to protect the jobs of the purchaser’s employees. See Meat & Highway 
Drivers, Local Union No. 710, I.B.T. v. N.L.R.B., supra, 118 U.S. App. 
D.C. at 291, n. 11; 335 F.2d at 713, n. 11; Retail Clerks International Assn., 
Local Union No. 1288 v, N.L.R.B., 129 U.S. App. D.C. 92, 95, 390 F.2d 
858, 861 (1968). Truck Drivers Union, Local No. 413, LB.T. vy. NLRB, 
118 U.S. App. D.C. 149, 157-158, 334 F.2d 539, 547-548 (1964), cert. 
denied, 379 U.S. 916; Building and Construction Trades Council of San 
Bernadino v. N.L.R.B., 117 U.S. App. D.C. 239, 240-241, 328 F.2d 540, 
541-542 (1964); District No. 9, LA.M. v. N.L.R.B., 114 U.S. App. DC. 
287, 290, 315 F.2d 33, 36 (1962). | 


9 Standard’s Treasurer, Newman, also testified that the Union would not allow him 
to purchase from non-union shops (A. 48). 


20 


Additional evidence of the Union’s secondary objective resides in the 
fact that ‘Article VII. Section 3, sets the wage floor for almost all the 
items listed therein. at production rates. Considering that these rates were 
lower than construction rates, it is difficult to understand why the Union 
would have chosen such rates. or how it could have expected such rates 
to be sufficient. if its aim was to prevent the erosion of construction work 


by limiting purchasing of materials or subcontracting. It would, therefore, 


= 


appear clear that Article VIII. Section 3 was intended to protect the op- 
portunities of the Union’s sister “production locals” who manufactured the 
materials listed and that such object had nothing to do with the job op- 
portunities of the employees of Standard or Veach and was, consequently, 
entirely secondary.!° 


As this Court has held, the propriety of drawing an inference of un- 
lawful motivation is a matter “where the presumptively broader gauge and 
experience of the members of the Board have a meaningful role” and it is 
“they who have been given statutory responsibility.” Oil, Chemical and 


10 Cases cited by the Union do not support its claim of primary activity. Thus, 
Houston Contractors Asm. v. N.L.R.B., 386 US. 664 (1967), involved an extension, 
on facts not present here, of the Court’s holding in National Woodwork, supra, that a 
refusal by employees to handle prefabricated materials incorporating work they have 
traditionally performed is primary activity. In Houston, the Court held that this prin- 
ciple permits another unit of the same employer’s employees who install the materials 
to refuse to do so to pressure the employer to retain the work for their fellow em- 
ployees. ‘In American Federation of Television and Radio Artists, 160 NLRB 241, 247 
(1966), the Board held that a primary “work standards” clause, which requires that unit 
work may only be contracted out to employers maintaining pay scales equivalent to 
those in the bargaining unit, was not rendered secondary because its incidental effect 
was to encourage maintenance of these scales throughout the industry. In Retail Clerks 
International Assn., Local Union No. 1288 (Nickel’s Pay-Less Stores), 163 NLRB No. 
112 (1967), 64 LRRM 1433, the Board held that the contract provision in question ef- 
fectively ‘permitted unit work to be given only to employers under contract with the 
union, and was a secondary “union signatory” agreement. 
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Atomic Workers v, N.L.R.B., 124 U.S. App. D.C. 113, 115-116, 362 F.2d 
943, 945-946 (1966). Accord: Universal Camera Corp. v. N.L.R.B., 340 
U.S. 474, 493-494 (1951); Wheeler v. N.L.R.B., 114 U.S. App. D.C., 255, 
258, 314 F.2d 260, 263 (1962). In the present case, it can hardly be 
contended that the Board’s finding that the Union’s conduct was secondary 
rather than primary was unreasonable,! or that it should not be enforved 
because contrary to record evidence. The Board’s finding that the Union 
violated Section 8(b)(4)(i) and (ii)(B) and Section &8(e) by entering into and 
enforcing Article II, Section 2 and Article VIII, Section 3 of the Standard 
Agreement is, accordingly, entitled to affirmance by this Court. See, Local 
Union No. 141, Sheet Metal Workers’ International Assn., 174 NLRB No. 
125, slip op., pp. 15-17, 70 LRRM 1324 (1968); Sheet Metal Workers’ Union 
Local 216, 172 NLRB No. 6, 69 LRRM 1050 (1968); Local Union No. 26, 
Sheet Metal Workers’ International Assn., 168 NLRB No. 118, slip Op.» P. 
1, n. 1 (1967), 67 LRRM 1130, where the Board reached similar conclusions 
as to the purport of the Standard Agreement.!2 


11 ft is unnecessary to find that the sole object of the Union’s activity was mati 
an unlawful object is enough. N.L.R.B. v. Denver Building & Construction Trades eae 
cil, supra, 341 U.S. at 688-689; N.L.R.B. v. Milk Wagon Drivers Union Local 753, 335 
F.2d 326, 329 (C.A. 7, 1964); New York Mailers Union No. 6 v. N.L.R.B., 114 us: 
App. D.C. 370, 371, 316 F.2d 371, 372 (1963). 


12 The Union complains here that the Board’s order — which requires it to cease|and 
desist from the unlawful conduct found and from any similar violations directed against 
any employer — was unjustifiably broad. The record shows, however, that contracts 
concluded by the Union with sheet metal contractors within its jurisdiction all contained 
Article II, Section 2, and Article VIII, Section 3, of the Standard Agreement and that t, 
by its own admission, the Union was enforcing these contracts (A. 82-84). In these 
circumstances, there was a clear danger that the Union would violate Section 8(b)(4)(B) 
and Section 8(e) by enforcing the Standard Agreement against employers other than 
Standard and Veach, and this danger is demonstrated by the Board’s findings of similar 
violations against the Union’s sister locals in the cases cited in the text. Accordingly, 
the Board’s order was properly tailored to meet the possibility of future violations, and 


CONCLUSION 


For tthe reasons set forth above, we submit that the Union’s petition 
for review be denied and that a decree should issue enforcing the Board’s 
order in full. 
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